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Sweet, D.J.,

The defendant Marvel Enterprises, Inc. ("Marvel") has
noved for partial summary judgnent in accordance with Rule 56(a),
Fed. R Civ. P., dismssing the clainms in the conplaint seeking a
profit participation fromlicensing of its characters for
nmerchandi sing. The plaintiff Stan Lee ("Lee") has cross-noved
for partial summary judgnent declaring that he is entitled to 10%
participation in profits derived by Marvel fromtelevision or
novi e productions, not limted by so-called "Holl ywood
Accounting," including filnftel evision nerchandi sing when the
profits do not result froma fee for licensing. For the reasons
set forth below, Marvel's notion is denied, and Lee's cross-

notion is granted in part and denied in part.

As of the tine these notions were filed, Lee
continued to serve as Marvel’s chairman eneritus. As discussed
bel ow, Lee has contributed significantly to Marvel's growth since
his initial enploynent in 1940. Initially, Marvel’s predom nant
busi ness was publishing com ¢ books, nmany of which featured
characters created by Lee -- e.qg. Spider-Man, the Incredible
Hul k, the X-Men, and the Fantastic Four. Marvel has subsequently
expanded the use of its characters into novies, television, and
nmer chandi sing. Lee had a contract with Marvel that permtted him
to share in certain of these endeavors. Marvel then suffered the

vi ci ssitudes of a control contest and bankruptcy. Wen it
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energed from bankruptcy with new | eadership, it entered into a
new contract with Lee (the "Agreenent”). It is paragraph 4(f) of
t he Agreenent, executed on Novenber 17, 1998, that is the centra

focus of the present action. Paragraph 4(f) states:

[Lee] shall be paid a participation equal to 10% of the
profits derived during [his] life by Marvel (including
subsidiaries and affiliates) fromthe profits of any
live action or animtion television or novie (including
ancillary rights) productions utilizing Marvel
Characters. This participation is not to be derived
fromthe fee charged by Marvel for the licensing of the
product or of the characters for nerchandi se or

ot herw se. ..

(Cohen Aff. Ex. 1 at 5.) This deceptively sinple |anguage,
drafted by a conpany and an executive both skilled and
experienced in the industry, has given rise to a nultimllion
dol I ar controversy because of changes in the way Marvel has
conduct ed busi ness since the execution of the Agreenent in

Novenmber, 1998.

According to Marvel, paragraph 4(f) entitles Lee to 10%
participation in only those tel evision and notion picture
producti on deal s where Marvel has been afforded rights of net
profit participation. (Such net profit participation
arrangenents are comonly referred to as "Hol |l ywood Accounti ng”

deal s.') Lee argues that paragraph 4(f) entitles himto 10% of

'One comment ator has provided the foll owi ng description of
the typical provisions of a "Hollywod accounting” deal:



all profits -- including gross profits or gross proceeds --
derived from contingent paynents to Marvel in connection with the

use of Marvel characters in filmor television productions.

According to Marvel, pursuant to the second sentence of
par agraph 4(f), Lee is barred fromany profits from
mer chandi sing. According to Lee, he is entitled to participate
in all revenue fromfilmtelevision nmerchandising with the
exception of profits resulting fromfees fromlicensing for

mer chandi se.

Skill ed counsel for both sides praise the clarity of
t he | anguage of paragraph 4(f) to reach directly contrary
results. What follows is an effort to clarify and determ ne the

terms of the contractual |anguage under the applicable principles

[ T] he basic net profits fornula subtracts fromthe
studio's (distributor's) adjusted gross receipts the
production costs, distribution expenses, and
distribution fees. . . . Production costs are all costs
directly attributed to the particular film(plus
overhead). Production costs include the paynments to
all other participants in a filmincluding the
contingent conpensation of gross participants. So, for
exanple, [if a given actor] had fifteen gross points
for [a given novie] (that is, he received 15% of the
gross receipts), every dollar of revenue that the film
generated pushed the net profits breakeven point back
fifteen cents. Thus, if a filmhas significant gross
partici pants, the breakeven point quickly recedes.

Al nost all the box office smashes that failed to
produce net profits had significant gross participants.

Victor P. CGoldberg, The Net Profits Puzzle, 97 Colum L. Rev.
524, 528-529 (1997).




of procedure and construction. This determ nation has the
potential to affect substantially the financial fortunes of the

parties.

Prior Proceedings

Lee commenced the instant action agai nst Marvel and
Marvel Characters, Inc. ("Characters") on Novenber 12, 2002.2 In
his first cause of action, Lee seeks damages as a result of the
al | eged breach of paragraph 4(f) and al so of paragraph 2(c),
whi ch Lee contends entitles himto be nanmed executive producer or
co- executive producer of any novie or television production
utilizing Marvel characters. (Lipson Decl. Ex. 3 at Y 34-37.)
In his second cause of action, Lee seeks damages as a result of
Marvel s al |l eged breach of a duty of good faith and fair dealing.
(ILd. at 99 38-43.) 1In his third cause of action, Lee seeks an
order directing Marvel to conply with its alleged obligation to
pay hi m anmounts owed pursuant to the Agreenent and to provide him
wi th an accounting. (ld. at 1Y 44-46.) In his fourth cause of
action, Lee seeks a declaration of his rights regarding the
participation payable to himunder the Agreenent. (ld. at 1Y 47-
50.)

2 On Septenber 18, 2003, Lee and Marvel entered into a
stipulation dismssing the action with prejudice with respect to
Characters. The stipulation was so-ordered by the Court on Cctober
16, 2003.



In discovery, Lee propounded various docunent requests
and interrogatories to Marvel in which Lee requested that Marvel

produce and identify, inter alia, all docunents concerning

Marvel ' s nerchandi si ng agreenments and paynents recei ved by Marvel
i n connection with merchandising relating to novie and tel evision

producti ons.

Upon the Cctober 22, 2003 argunent on a notion to
conpel discovery that turned on interpretation of Lee’ s rights
under the Agreenent, it was concluded that the proper
construction of the Agreenent would be better addressed in the
context of a notion for summary judgnent. The instant notion by
Marvel to bar Lee fromprofits arising out of nerchandi sing and
Lee's cross-notion to obtain profits fromfilmtelevision
productions and fromcertain filmtelevision nmerchandi sing were

heard and marked fully submtted on Septenber 8, 2004.

The Parties

Lee becane enpl oyed by Marvel's predecessor in interest
in 1940 and, with the exception of approximately two years in the
early 1940's when he served in the mlitary service and one nonth
in 1998, he has remained in Marvel's enploy ever since. During
this period, Lee created or co-created Marvel characters
including the X-Men, the Incredible Hul k, Daredevil, the

Fantastic Four, lIron Man, Doctor Strange, the Silver Surfer, and



Spi der-Man. Lee’s various roles at Marvel have included editor,
art director, head witer, and publisher. In 1980, Lee noved
fromNew York to California to set up and run Marvel's ani mation
studio and to pursue Marvel's involvenent with tel evision and

notion pictures.

Marvel and its predecessors in interest started out in
t he busi ness of publishing comc books based on fictional
characters in 1938. The first Marvel character to be used in
anot her nedi um was Captain Anerica, which was featured in a 1944
notion picture serial produced by Republic Pictures. 1In the
1960's, Marvel expanded its business to include the nmerchandi sing
of consuner products utilizing Marvel characters. 1In 1966, a
hal f - hour ani nated cartoon series produced by the G ant-Ray-

Law ence Conpany call ed The Marvel Super Heroes was syndicated to

tel evision stations around the country. Between 1967 and 1970,
hal f - hour television prograns featuring The Fantastic Four and
Spi der - Man appeared on the ABC tel evi sion network each Saturday

nor ni ng.

By the late 1970's, the |licensing of Marvel characters
for nerchandi se had becone a principal |ine of Marvel's business,
and Marvel had entered into agreements with third parties to
license its characters for use in connection with dozens of types
of consuner products. Marvel’'s Los Angeles office sought to

pronote Marvel characters for television and novies, and it



continued its efforts to |icense such characters to third parties

for use in connection with television and novi e productions.

Marvel was in bankruptcy from Decenber 1996 t hrough
Oct ober 1998. During this period Ronald Perel man, Carl | cahn,
and ToyBiz, Inc. ("ToyBiz") sought control of Marvel. ToyBiz

prevailed in this contest.

The Agreement And Subsequent Events

Prior to the 1994 bankruptcy, the parties entered into
an agreenent granting Lee a share of Marvel's profits. [In 1995,
pursuant to this agreenent, Marvel paid Lee a 10% participation,
whi ch was based on revenue received by Marvel under an
arrangenent with Danchuk Productions. Under this arrangenent,
Lee received a percentage of gross receipts. The paynents to
Marvel were characterized as "profit participation.” Marve
remtted 10% ($4,994) to Lee wi thout any deduction for costs.
Marvel stated to Lee that this sum"represent[ed] your 10% of the
profits.” (Cohen Aff. Ex. 23.) The executory portion of this

prior agreenent was rejected by Marvel during the bankruptcy.

After Marvel energed from bankruptcy, the parties on

Novenber 17, 1998 executed the Agreenent.



In addition to paragraph 4(f), the Agreenent contains
ot her rel evant provisions. Under paragraph 2, Lee is required to
devote ten to fifteen hours per week to Marvel's affairs. As
consideration for his services, Lee is entitled to receive an
annual base salary of $810,000 for the years begi nni ng Novenber
1, 1998 and 1999, $850, 000 for the year begi nning Novenber 1,
2000, $900, 000 for the year begi nning Novenber 1, 2001, and
$1, 000, 000 for the year begi nning Novenber 1, 2002 and each year
thereafter until his death. Upon Lee's death, the Agreenent
provides for Lee's wife to receive survivor paynents in an anount
equal to 50% of Lee's base salary as of the time of his death
through the tinme of her death, and for Lee's daughter thereafter
to receive survivor paynents of $100,000 per year for five years.
Under paragraph 4(c) of the Agreenent, Lee received 150, 000
val uabl e stock options which Lee has al ready exercised for a net
gain of approximately $1.4 million. (Lipson Decl. f 13, Ex. 2 at
1 4(c).)

Bet ween Novenber 17, 1998 and today, Marvel has entered
into over a thousand nerchandi si ng agreenents pursuant to which
it has licensed to third parties the right to use its characters
I n connection with various toys, ganes, collectibles, apparel,

i nteractive ganmes, arcade ganes and el ectronics, stationery and
school products, health and beauty products, snack foods and

beverages, sporting goods, party supplies, and anmusenent



destinations. Merchandi sing has generated hundreds of mllions

of dollars in revenue to Marvel during this period.

I n August 1998, the film Blade, which was based on a
Marvel character, was rel eased. Despite the fact that Bl ade
apparently generated considerable profits, Marvel was not
entitled to participate in these profits based on the terns of
the profit-participation provision of the production agreenent.
This profit-participation provision, which Marvel has
characterized as a "Hol |l ywood accounti ng” provision, entitled
Marvel to a share of Blade's "net profits,"” as that termwas
defined by the |anguage of the production agreenent. Marvel's

Rul e 30(b)(6) witness stated that "Hollywod accounting” can be

interpreted "to nean that you will never see anything -- you wl|
never see -- the conpany woul d not see any revenues fromthe
studio . . . ." (Cohen Aff. Ex. 9 at 166). Marvel's chief

creative officer, Avi Arad, testified that "Hollywod accounting
is-is the termused to -- studio' s deduct everything possible out
of filmrevenues, fromcost of the novie to getting a star
flowers to -- you nane it and its in there. And it's expensive
and it's hard to nonitor, and therefore I'mallergic to it."

(ld. Ex. 8 at 78.)

Coi nci dent with Bl ade's box-office success, a
determ nati on was nade by Marvel to avoid "Hol |l ywood accounting”

treatnment for the use of the Marvel characters. Inits 2001
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annual report, Marvel advised that its new novie venture
agreenents were either "gross profit participation 'dollar one,'"
"real profit participation,”™ or "equity (ownership) interests in
the films thenmselves.” (ld. Ex. 5 at 1835.) As stated by
Marvel , these new agreenments "represent an exciting new source of
hi gh margin revenue and are a major departure fromthe past when

[ Marvel] nmade little or no noney for such projects.” (1d.)

Marvel's contract with Sony for use of the character
Spi der-Man (generally regarded as Marvel’s nost val uabl e asset)

contained a gross-profit participation provision. Spider-Mn:

The Movie, which was rel eased in May, 2002, proved to be a huge
box-office hit, earning $114.8 nmillion in its openi ng weekend (at
the tine, the | argest donestic opening of all tine) and nore than
$800 million in worldwi de box-office gross. Based on these
receipts, the profit participation provision that Mrve

negotiated with Sony has yielded nore than $50, 000,000 to Marvel.

In its Cctober 30, 2002 press rel ease announci ng
Marvel's quarterly financial results, Marvel's then president and
CEQ, Peter Cuneo ("Cuneo"), stated that "Marvel's resurgence
t hroughout 2002 has been supported by the overwhel m ng popul arity

and success of Spider-Man: The Myvie, which has spurred |icensing

and toy revenues; the expandi ng scope of our publishing efforts;
and our strong and growi ng |ine-up of entertainnent projects

schedul ed for release in 2003 and beyond." (ld. Ex. 2. at 2.)
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As set forth in its 2002 annual report, Mrvel's toy division

al one reported over $100 mllion in sales of Spider-Min: The

Movie toys. (ld. Ex. 3.) Marvel’s 2003 results were simlarly

strong, driven by the popularity of the filns X-Men 2, Daredevil,

and Hulk, all of which featured Marvel characters. (ld. Ex. 4 at
22).

During the relevant tine period, the share price of
Marvel's stock rose froma |l ow of $1.44 in 2000 to a high of
$31.64 in 2003. (ld. Ex. 5 at 1850, Ex. 6 at 8.) Arad told The

Vl| Street Journal, "Al our projects will be profitable to

Marvel in gross participation[.]" (ld. Ex. 7, Ex. 8 at 56.)

In a 2000 Business Wek article, Marvel’s spokesnman

stated that "today we're going for neaningful profit
participation in novies." (ld. Ex. 24 at 2.) Another Marvel
official, quoted in the sane article, stated that Marvel was
commtted to negotiating television and novi e production
agreenents in which "[Marvel will] be participating in the

profits fromdollar one." (1d.)

Marvel's 2001 annual report consisted of the conpany's
Form 10-K financial statement and a letter to sharehol ders signed
by Cuneo and Morton Handel ("Handel"), the chairman of Marvel’s
board of directors. (ld. Ex. 5.) The letter, which was filed
with the SEC along with the 10-K (id. Ex. 25 at 42), reported:
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Marvel has | everaged its characters' universa

awar eness and appeal to position them as highly sought-
after franchises within Hollywod, nmuch |ike novie
stars who can "open" a filmand therefore comand
profit participation.

(ld., Ex. 5 at 1835.) The letter went on to state that:

Marvel 's agreenents include either gross profit
participation "dollar one," a real profit
participation, or equity (ownership) interests in the
filnms thensel ves.

In a Novenber 18, 2003 presentation to financial analysts
that was allegedly attended by all of the Marvel officers who
have provided testinony in connection with this action, Mrvel
described its current film production deals as providing to

Marvel "gross profit participation "dollar one."" (See, e.q., id.

Ex. 4 at 12.) A presentation to investors prepared in the |ast
quarter of 2003 included a graphic depiction of an "Exanpl e of
First Dollar Goss Profit Participation Economcs." (ld. Ex. 21
at 12.)

At his Novenber 20, 2003 deposition, Arad stated that
the reference to "gross profit participation” in the 2001 annual

report was confusing to him?® (ld. Ex. 8 at 74-75.) It should be

Arad stated that Lee should not participate in Marvel's
participation in Spider-Man because it was a gross participation
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noted that Arad is listed as a presenter at the Novenber 18, 2003
presentation to analysts where the term"gross profit
participation” was used to characterize film production agreenents

entered into by Marvel. (ld. Ex. 4 at 2.)

Wth respect to the statement in Marvel’s 2001 annual
report that "Marvel’s [production] agreenents include either gross
profit participation ‘dollar one,” a real profit participation or
equity (ownership) interests in the films thenselves[,]" Alen

Li pson ("Lipson"), Marvel's 30(b)(6) wtness, testified:

Q Is that a true statenent?

A | would not call it a gross profit participation.

(ld. Ex. 9 at 119.)

Cuneo, co-author of the letter to sharehol ders contai ned
in the 2001 annual report, stated that the letter’s statenent
concerning the nature of Marvel’s production agreenents was not

accurate. (ld. Ex. 25 at 51.)

agreenent. \When he was shown the Spider-Man agreenent he conceded
that he had been wong in assuming that there were no deductions
taken off revenues before calculating the gross proceeds in which
Marvel woul d participate under the agreenment (id., Ex. 8 at 160-
64, 179-81, 202) and that the way he used gross participation was
not the way it was used in the Spider-Man agreenent. (lLd. at
202.) He also conceded that his assunptions about the Hul k
agreenent were incorrect. (ld. at 205-06.)
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Arad and Lipson both stated that the Spider-Mn
transaction did not constitute a "profit participation.” (ld. Ex.
8 at 67-69, Ex. 9 at 116-17.) However, Lipson admtted that the
deal s for Spider-Man: The Movie, Daredevil, Dr. Strange, and Hul k

-- which he and other Marvel w tnesses had characterized as "gross
participation"” deals -- had provided for "gross profit
participation,”" as the term had been used in both the 2001
sharehol ders letter and the Novenber 18, 2003 presentation to

anal ysts. (ld. Ex. 9 at 159-63.)

On the first day of his Decenber 2, 2003 deposition,
Li pson was questioned about the Novenber 18, 2003 presentation to
anal ysts. In particular, Lipson was questioned about the use of
the term"gross profit participation” in a presentation by Marvel

CFO Kenneth West ("West"):

Q | take it that you think your use of the term
"gross profit participation” is incorrect?

A It's neither correct nor incorrect. You can cal
it anything you want. It shows exactly what he
neans.

(Ld. at 126-27.)

Bet ween the date of Lipson's deposition on Decenber 2
and Decenber 17, 2003, when West was deposed, the word "profit"
was renoved from Marvel’s presentation to anal ysts. Wst, who had

prepared the original slide (id., Ex. 19 at 105-11), stated that
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he had no idea how that change had cone about. (ld. at 109.)
After the deposition’s lunch break, he characterized his usage
initially and in the investor presentation as a "msnoner[,]"; and
he stated that his coll eagues al so had m sused the word in the

2001 annual report. (ld. at 113-14.)

According to plaintiff’s expert Steven D. Sills, a
certified public accountant famliar with filmindustry
conpensati on agreenents, consistent with industry custom and
usage, profit participation conmes in a wide variety of forns, from
standard net profits to first-dollar gross profits. According to
Sills, the grant of a profit participation sinply neans that the

recipient is entitled to a share of sonme defined anount:

Whet her that sharing is net profits, defined proceeds,
gross after breakeven, rolling breakeven or adjusted

gross receipts, it is still a profit participation as
that termis used in the notion picture and tel evision
busi ness.

(Sills Decl. § 3.) This definition of "profit participation” is
di sputed by certified public accountant Franklin R Johnson
("Johnson"), who is simlarly experienced in the entertainment

i ndustry. According to Johnson, it is understood in the

entertai nment industry that the participant in a profit
participation agreement "will not receive any conpensation unl ess

the project is profitable to the studio (i.e., unless the studio

16



is able to recoup its production and distribution costs from gross

proceeds) . . . ." (Johnson Decl. | 3.)

Rel evant trade publications have reported on the "gross
profit participation” garnered by |eading actors and actresses and
others with | everage in the entertainment industry. For exanpl e,

Variety described the Marvel / Sony deal for Spider-Man: The Myvie

as a "first-dollar gross-profit participation.” (Cohen Aff. EX.

22 (quoting Janet Shprintz, Spider-Man Breaks Free of Legal Wb,

Variety, March 14, 1999 at 4).) An accounting publication stated,
"[a]s an artist becomes nore successful, he or she may nove from
no participation to net profit participation to a succession of

i mproving gross profit participation agreenents.” (ld. (quoting

Ross Bengel & Bruce |kawa, Were’'s the Profit? accounting for net

profit participation in filmindustry, Managenent Accounting

(UsA), January, 1997).)

Under Marvel's Spider-Man agreenent with Sony, Marvel
reserved all nerchandising rights and then contri buted these
rights to a or limted partnership known as Spider-Mn
Merchandi sing LP (the "joint venture" or "LP"). This entity is
owned 50% by Sony and 50% by Marvel, and Marvel is entitled to 50%
of its profits. (Cohen Aff. Ex. 9 at 91-93.)
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Marvel reported in its 2003 form 10-K fi nanci al
di sclosure that it received as its share of LP's profits $10.9

million in 2003 and $13.8 mllion in 2002. (ld. Ex. 6 at 14.)

Under the agreenent with Sony for Spider-Man, Marvel has
not contributed to the LP and has reserved for itself the right to
manuf acture and sell novie and series-related toys, with the LP
expressly licensing to Marvel such rights as are necessary for
Marvel to do so. (ld. Ex. 27 at § 1lla(ii)(B).) As set forth in
Marvel "s 2003 10-K, these toys are produced by or for Marvel's
ToyBi z division (id. Ex. 6 at 11.) For 2002 al one, ToyBiz had
$100 million in sales of Spider-Man: The Movie toys. (ld. Ex. 3).

Marvel 's CFO West confirned that these sales do not represent fees
charged by Marvel. (l1d. Ex. 19 at 82.) Marvel pays royalties to

Sony in connection with such sales. (ld. Ex. 3 at 13.)

Under the agreenent between Universal Pictures and
Marvel for Hulk, Universal handles all filmrelated international
mer chandi sing, with the revenues therefromto be split evenly
after certain deductions by Universal. (ld. Ex. 31.) Through
August 31, 2003, Marvel had received al nost $2,000,000 fromthis

arrangement. (ld., Ex. 32.)
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Discussion

Jurisdiction in this case is based on the diversity of
the parties. Lee is an individual residing in California. Marvel
is a Delaware corporation with its principal place of business in
New York State. The Agreenent has a choice of |aw clause that
provi des that New York | aw governs all issues of contractua

interpretation. (Lipson Decl. Ex. 1 at  8.)

A. The Summary Judgment Standard

Under Fed. R Civ. P. 56(c), a notion for summary
j udgnent shoul d be granted when there is no genui ne issue of
material fact and the noving party is entitled to judgnent as a

matter of law. See John Hancock Mutual Life Ins. Co. v. Anerford

Int'"l Corp., 22 F.3d 458, 461 (2d Cr. 1994); Bay v. Tines Mrror

Magazines, Inc., 936 F.2d 112, 116 (2d Cr. 1991).

Summary judgnent is appropriate for the interpretation

of unanbi guous contract |anguage. See Harris Trust & Sav. Bank v.

John Hancock Mut. Life Ins. Co., 970 F.2d 1138, 1147 (2d G r

1992) (affirmng district court's grant of summary judgnent and
noting that "[w here the | anguage of a contract is clear, sumrmary
judgnment is appropriate”), aff'd, 510 U.S. 86 (1993); Seiden
Assocs., Inc. v. ANC Holdings, Inc., 959 F.2d 425, 428 (2d Cr

1992) ("Wien the question is a contract's proper construction,
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summary judgnent may be granted when its words convey a definite

and preci se neani ng absent any anbiguity"); Chinart AsSsocs. V.

Paul , 66 N.Y.2d 570, 572, 498 N.Y.S.2d 344, 346, 489 N E.2d 231,
233 (1986) (stating that the interpretation of an unanbi guous
contract provision is a question of law for the court). Summary

judgenent is also appropriate "’when the [contractual] |anguage is
anbi guous and there is relevant extrinsic evidence, but the
extrinsic evidence creates no genuine issue of material fact and
permts interpretation of the agreenent as a matter of |aw, "

Shepley v. New Coleman Holdings Inc., 174 F.3d 65, 72 n.5 (2d Gr.

1999) (quoting Nycal Corp. v. Inoco PLC, 988 F. Supp. 296, 299

(S.D.N. Y. 1997) (applying New York law), aff'd, 166 F.3d 1201 (2d
Cir.1998)).

Under New York law, "the initial interpretation of a
contract is a matter of law for the court to decide.”" MWAusau

Business Ins. Co. v. Turner Construction Co., 143 F. Supp. 2d 336,

342 (S.D.N. Y. 2001) (citing K. Bell & Assocs., Inc. v. Lloyd's

Underwiters, 97 F.3d 632, 637 (2d Cr. 1996)). Determ ning

whet her the terns of the contract are anbiguous is part of this

initial interpretation. [d. (citing Cable Science Corp. V.

Rochdale Village, Inc., 920 F.2d 147, 151 (2d Cr. 1990) and Garza

v. Marine Trans. Lines, Inc., 861 F.2d 23, 27 (2d Cr. 1988));

Wrld Trade Center Properties, L.L.C. v. Hartford Fire Ins. Co.,

345 F.3d 154, 184 (2d Cir. 2003) (stating that whether contractual

| anguage i s anbi guous is a question of law for the court);
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Conpagni e Financiere de CICv. Mrrill Lynch, Pierce, Fenner &

Smth, Inc., 232 F.3d 153, 158 (2d G r. 2000) (stating that

"whet her the | anguage of a contract is clear or anmbiguous is a

guestion of law to be decided by the court"); SECv. Credit

Bancorp, Ltd., 232 F. Supp. 2d 260, 264 (S.D.N. Y. 2002), aff'd sub

nom Loewenson v. London Market Cos., 351 F.3d 58 (2d G r. 2003).

Contract | anguage is only anbi guous when, viewed
obj ectively, nore than one neaning may reasonably be ascribed to

t he | anguage used. See, e.qg., Gonmez v. Local 144, No. 95 Civ.

5755 (RW), 1995 W 731628 at *3 (S.D.N. Y. Dec. 11, 1995)
(granting summary judgnment after construing an unanbi guous

contract); Nissho Iwai Europe plc v. Korea First Bank, 99 N.Y.2d

115, 122, 752 N.Y.S.2d 259, 264, 782 N E. 2d 55, 60 (2002) (stating
that anbiguity arises only from"what was witten so blindly and

inperfectly that its nmeaning is doubtful™).

"[A] contract should be construed in light of its
obj ective, and should not be read in a fashion that defeats its

purpose,” Allen v. Westpoint-Pepperell, Inc., Nos. 90 Gv. 3841

(SAS), 89 Civ. 2016 (SAS), 1996 W. 2004 at *6 (S.D.N. Y. Jan. 3,
1996). A contractual provision "nmay not be interpreted in a

manner which would render it an absurdity.” Saffire Corp. V.

Newki dco., LLC. , 286 F. Supp. 2d 302, 308 (S.D.N. Y. 2003).
Li kewi se, unfair and anonml ous results are to be avoided. See,

e.g., In re National Basketball Ass'n, 630 F. Supp. 136, 140
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(S.D.N. Y. 1986) (citing Browning-Ferris Industries of New York,

Inc. v. County of Mnroe, 103 A D.2d 1040, 1041, 478 N.Y.S. 2d 428,

430 (4th Dep't 1984), aff'd, 64 N Y. 2d 1046, 489 N. Y.S. 2d 902,
479 N E. 2d 247 (1985)). A chief objective of interpretation is
"to avoid a result which places one party at the nercy of the

other." |d.

Marvel has controverted certain of Lee's statenents of
material fact. However, any statenent controverting a statenent
of material fact "nust be followed by citation to evidence which
woul d be adm ssible . . ." Rule 56.1(d), Local Rules of the
United States District Courts for the Southern and Eastern

Districts of New York. Marvel has failed to conply with this

requirenent. Instead, it has attenpted to controvert Lee's Rule
56.1 Statenent by (1) stating that "there exists genuine issues of
material fact to be tried with respect to the facts alleged in the
foll ow ng paragraphs of Lee's Rule 56.1 Statenent,” and (2)
providing a list conprised largely of citations to paragraphs of
Lee’s Rule 56.1 Statenent. Mreover, Marvel has conme forward with
virtually no evidence to refute the evidence that Lee has

prof fered. Under these circunstances, the facts set forth in
Lee's Rule 56.1 Statenent are largely deenmed admtted. Loucar V.

Boston Mkt. Corp., 294 F. Supp. 2d 472, 478 (S.D.N. Y. 2003); Spina

v. Qur Lady of Mercy Med. Cr., No. 97 Cv. 4661 (RCC), 2003 W

22434143 at 2 n2 (S.D.N. Y. Cct. 22, 2003).
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B. Profit Participation Pursuant To The First Sentence Of
Paragraph 4(f) Is Not Limited to Net Profit
Participation.

According to Lipson, Marvel's 30(b)(6) wtness, Marvel's
construction of the first sentence of paragraph 4(f) is based on
the plain neaning of the text. According to Lipson, Lee is
entitled to participation pursuant to paragraph 4(f) only when a
paynent by a studio (or producer) to Marvel is the result of a
calculation of profit based on "Holl ywood Accounting."” Marvel
argues that Lee is not entitled to share in profits arising from
t he contingent conpensation provision in the Spider-Mn agreenent
(and others like it) because such provisions entail participation

in gross receipts and not profits.

However, the first sentence of paragraph 4(f) does not
state that Lee’s participation is |limted to net profits earned by
t he producer or studio. Nor is the word "profits" defined in the
Agreenment. Moreover, the first, and therefore preferred,
dictionary definition for "profit" is "an advantageous gai n or

return; benefit" (The Anerican Heritage College Dictionary (3d ed.

2000); or "a valuable return: gain." (MerriamWbster Online

Dictionary). As denonstrated by the evidence proffered by Lee,

these dictionary definitions are consistent with Marvel's own
consistent practice in treating all forms of contingent

conpensation as profit participation
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In short, the first sentence of paragraph 4(f) is not
anbi guous.* It provides that Lee is entitled to share in the
results of Marvel's arrangenents for novie and tel evision
productions invol ving Marvel characters, however those
arrangenents nay have been characterized as between Marvel and the
third party, as long as there is a valuable gain or return, a

benefit to Marvel.

It is also apparent that a determ nation of the profits
to which Lee is entitled cannot be nade on the basis of the

present record.

C. "Ancillary Rights" Include Merchandising

The parties differ as to whether the term"ancillary
rights,” as used in the first sentence of paragraph 4(f), includes
mer chandi sing rights. According to Marvel, pursuant to the first
sentence of paragraph 4(f), "ancillary rights" are properly
defi ned as whatever rights are granted by Marvel to a |licensee
under a given filmtelevision production agreenment. Marvel argues
that "ancillary rights" neither necessarily include nor exclude
nmer chandi sing; rather, the terms of each individual filmor
tel evi si on producti on agreenent determ nes the substance of these

rights. 1In contrast, Lee argues that the phrase "ancillary

‘Even if the first sentence of paragraph 4(f) were
anbi guous, the extrinsic evidence proffered by Lee would perm t
interpretation of the agreenent as a matter of |law. See Shepl ey,
174 F.3d at 72 n.5.
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rights" describes all rights beyond a filnmtel evision production’s
initial intended distribution, and that such rights are understood
in the entertainment industry to necessarily include

mer chandi si ng.

As set forth by both parties’ experts,® the phrase
"ancillary rights" includes rights ancillary to the basic filmor
tel evision production itself. (Sills Decl. § 6; Johnson Decl. 1
4.) According Lee's expert, it is understood in the notion
pi cture and television industries that such "ancillary rights”

i ncl ude soundtrack, nusic, and nerchandi sing revenues. (Sills
Decl. ¥ 6.) Although Marvel’ s expert asserts that "there is no
fi xed and accepted definition" of the term™ancillary rights" he
admts that the termis understood in the entertainnment industry
to include "all rights beyond the right to produce and distribute
the notion picture for theatrical release.” (Johnson Decl. | 4.)
Furthernore, Marvel’ s expert states that "there are instances
where nerchandising rights are expressly excluded fromthe grant
of ancillary rights[,]" thereby strongly suggesting that, in

general, ancillary rights are understood to include nerchandi sing.

(Ld.)

°I't is appropriate to consider expert testinony of custom
and usage to informthe interpretation of a contractual term
See, e.9g., Am Nat’'l Fire Ins. Co. v. Mrasco, 265 F. Supp. 2d
240, 252 (S.D.N. Y. 2003); see also Int’I Miltifoods Corp. V.
Commercial Union Ins. Co., 309 F.3d 76,87 n.4 (2d Gr. 2002)
(citing Morgan Stanley G oup Inc. v. New England Ins. Co., 225
F.3d 270, 275 (2d GCir. 2000)).
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Based on this expert testinony proffered by Lee and
Marvel concerning conmmon usage in the relevant industries, it is
determ ned that the phrase "ancillary rights,” as used in the
first sentence of paragraph 4(f), necessarily includes

mer chandi si ng rights.

D. The Agreement Excludes Fees from Licensing From The
Profit Participation Calculation

The second sentence of paragraph 4(f) states: "This
participation is not to be derived fromthe fee charged by Marve
for the licensing of the product or of the characters for
mer chandi se or otherwise.” Contrary to the interpretation urged
by Marvel, this sentence does not bar Lee’'s participation in any
and all nerchandi sing revenue derived by Marvel. By its plain
| anguage, the sentence only excludes Lee’'s participation in

"fee[s] charged by Marvel for . . . licensing[.]"

Furthernore, if Marvel’s proposed construction were
adopted, and the second sentence of paragraph 4(f) were to be read
as barring Lee’s participation in any and all merchandi sing
revenue, it would have the effect of nullifying the first
sentence’s grant of "ancillary rights,” which the court has
concl uded necessarily include nerchandising rights. Pursuant to
applicable rules of contractual interpretation, such a
construction -- i.e., one that renders a contractual term

superfluous -- should be avoided. See, e.qg., Geater Eastern
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Transportation LLC v. Waste Managenent of Conn., Inc., 211 F

Supp. 2d 499, 503 (S.D.N. Y. 2002) (stating that when interpreting
a contract, a court should "read nmeaning into each provision of

[the] contract, if possible").

In the alternative, Marvel argues that in context of the
second sentence of paragraph 4(f), the phrase "fee[s] charged by

Marvel for . . . licensing" neans:

any and all revenue received by [Nhrvel] fromits

| icensee in exchange for [Marvel’s] grant of the rights

to use its characters for merchandising . .

regardl ess of whether the fee is in the formof a one-

time paynent, a percentage royalty based on sales, an

interest in the entity to which the rights were

granted, or a conbination of these paynent structures.
(Marvel Opp. Mem at 4 (enphasis in original).) Lee does not
seriously dispute the validity of this alternative construction of
the phrase "fee[s] charged by Marvel for . . . licensing.” On
this basis, Marvel’'s alternative construction of the phrase is

adopt ed.

This construction not w thstanding, Lee argues that he
is entitled, as a matter of law, to participation in the revenues
generated by the follow ng three nerchandising ventures: (1) the
marketing of filmtelevision nmerchandi se by Marvel’'s ToyBiz

division, (2) the marketing of Spider-Mn: The Myvie nerchandi se

by LP (a Sony/Marvel joint venture), and (3) the Hulk
mer chandi si ng arrangenent entered into by Marvel and Universal.
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Marvel has conceded that its profits fromthe
manuf acture and sale of novie-related toys by its own ToyBiz
di vision are not covered by the | anguage of the second sentence of
par agraph 4(f), characterizing this as the "only arrangenent
arguably not covered by the plain | anguage of the nerchandi sing
exclusion.” (Marvel Qpp. Mem at 5.) Marvel’s explanation that it
"bel i eves” that the merchandi sing exclusion was nonet hel ess
i ntended to cover these activities (ld. at 6) is submtted w thout
any evidentiary support. That unsupported belief wll not

forestall summary judgnent. Saffire Corp. v. Newkidco, LLC, 286

F. Supp. 2d 302, 306 (S.D.N.Y. 2003).

However, triable issue of fact do exist as to whether
Lee is entitled to share in the profits fromthe LP and the Hul k
mer chandi sing ventures. Neither party has established whether
either of these ventures involved the grant of a |icense by Marvel
to athird-party for the use by that party of Marvel characters in

mer chandi se.

Di scovery related to Marvel’s filnitel evision
nmer chandi si ng arrangenents and t he revenues derived therefrom
shoul d assist in differentiating between such revenues derived
fromlicensing transactions (i.e., revenues in which Lee is not

entitled to participate) and such revenues that were not derived
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fromlicensing transaction (i.e., revenues in which Lee is

entitled to participate).

Conclusion

Based on the foregoing, Lee's notion for partial summary

judgnent is hereby granted in part and denied in part. Marvel’s
nmotion for partial summary is hereby granted with respect to its
proposed alternative construction of the phrase "fee[s] charged
by Marvel for . . . licensing," and denied with respect to al

ot her i ssues.

It is so ordered.

New York, NY
January 17 2005 ROBERT W. SWEET
U.S.D.J.
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